
1 

 

 

 

 

 

 

 

STATE OF WISCONSIN 

 

 

 

CIRCUIT COURT 

 

 

 

MILWAUKEE COUNTY 

 BRANCH 26 

 

MICHAEL MATTIOLI, 

 

  Plaintiff, 

 

 v.  

                       Case No. 20-CV-7144 

CITY OF MILWAUKEE 

POLICE DEPARTMENT, 

 

  Defendant, 

 

and 

 

JOSE & MARIBEL 

ACEVEDO, 

 

  Intervenors. 

 

 

DECISION AND ORDER 

 

 

Decision 

Plaintiff, Michael Mattioli (“Mr. Mattioli”) brings this action to enjoin the Defendant, 

City of Milwaukee Police Department (“the City”), from disclosing certain records of an 

investigation underlying his pending prosecution for First Degree Reckless Homicide. The City 

has stated that it is not taking a position in this matter. Mr. Acevedo’s parents, Jose and Maribel 

Acevedo (“the Acevedos”), are intervenors in this action and seek the release of the records.  

STATEMENT OF FACTS 

Mr. Mattioli was employed as a police officer with the City. On April 18, 2020, Mr. 

Mattioli was off-duty and had three friends over at his home during the evening to socialize. One 

of the friends was Joel Acevedo (“Mr. Acevedo”). Everyone present was consuming alcohol 
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while socializing. Mr. Mattioli told police that the following morning he awoke to find Mr. 

Acevedo going through his pants pockets, which resulted in an argument and Mr. Mattioli telling 

Mr. Acevedo to leave. According to Mr. Mattioli, Mr. Acevedo physically assaulted another 

person in the house, leading him to call 9-1-1. Mr. Mattioli states that he and another guest held 

down Mr. Acevedo until police arrived. When the police arrived, Mr. Acevedo was laying on his 

stomach with Mr. Mattioli straddling his upper back and one arm that appeared to be under Mr. 

Acevedo’s head area, and another individual was laying on Mr. Acevedo’s legs. When Mr. 

Mattioli got up, responding officers determined that Mr. Acevedo was not breathing. Mr. 

Acevedo was resuscitated and brought to the hospital, where he passed away on April 25, 2020.  

The Milwaukee County District Attorney charged Mr. Mattioli with one count of First 

Degree Reckless Homicide on May 13, 2020. On September 8, 2020, Mr. Mattioli resigned from 

the Police Department. On September 28, 2020, Mr. Acevedo’s family sought the release of all 

records pertaining to the investigation of the incident. The records request included body-cam 

footage and dashboard camera footage of police entering Mr. Mattioli’s home and showing the 

incident as described earlier with Mr. Mattioli holding down Mr. Acevedo. The footage also 

contains statements by Mr. Mattioli and other witnesses. 

On November 19, 2020, the Police Department notified Mr. Mattioli in a letter that it had 

received a public records request and that it had decided to release the records. See. Pl. Ex. B.  

The first batch of records has been released but the body-cam footage and dash-cam footage was 

still being reviewed at the time. The letter stated that the “Fire and Police Commission and 

Internal Affairs Division investigation records, including the related body-worn and dashboard 

camera footage, are subject to disclosure.” Id. The letter also informed Mr. Mattioli of his right 

to request a court order to prevent the release of the records. On December 7, 2020, Mr. Mattioli 

filed this action seeking to enjoin the Police Department from releasing the records. The City has 

stated that it is not taking a position in this matter. Mr. Acevedo’s parents, Jose and Maribel 

Acevedo (“the Acevedos”), are intervenors in this action and seek the release of the records.  

STANDARD OF REVIEW 

Wisconsin “recognizes a presumption of accessibility to public records.” Nichols v. 

Bennett, 199 Wis. 2d 268, 273, 544 N.W.2d 428 (1996). However, the presumption of access 

does not create an absolute right of access. Access to records “may be denied where there is a 
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specific statutory exemption to disclosure . . . or where there is a common law or public policy 

exception.” Watton v. Hegerty, 2008 WI 74, ¶ 10, 311 Wis. 2d 52, 64, 751 N.W.2d 369, 376. 

DISCUSSION 

Wisconsin Public Records law is set forth in Wis. Stat. § 19.31. The statute provides:  

In recognition of the fact that a representative government is dependent upon an informed 

electorate, it is declared to be the public policy of this state that all persons are entitled to 

the greatest possible information regarding the affairs of government and the official acts 

of those officers and employees who represent them. Further, providing persons with 

such information is declared to be an essential function of a representative government 

and an integral part of the routine duties of officers and employees whose responsibility it 

is to provide such information. To that end, ss. 19.32 to 19.37 shall be construed in every 

instance with a presumption of complete public access, consistent with the conduct of 

governmental business. The denial of public access generally is contrary to the public 

interest, and only in an exceptional case may access be denied. 

 

Wis. Stat. § 19.31.  

Public records law “affords the public the right to inspect certain documents within the 

possession of a state entity.” Voces De La Frontera, Inc. v. Clarke, 2017 WI 16, ¶ 17, 373 Wis. 

2d 348, 891 N.W.2d 803. “Except as otherwise provided by law, any requester has a right to 

inspect any record.” Wis. Stat. § 19.35(1)(a). The legislature “has created a presumption of 

accessibility to public records.” Democratic Party of Wis. v. DOJ, 2016 WI 100, ¶ 9, 372 Wis. 2d 

460, 888 N.W.2d 584. There are three types of exceptions to the general policy of open access: 

(1) statutory exceptions; (2) common law exceptions; and (3) public policy exceptions. Id. at ¶ 

10. The records custodian conducts the disclosure analysis on a case-by-case basis. Id. at ¶ 11. 

I. Statutory Exception 

Mr. Mattioli first argues that a statutory exemption exists to prevent the release of the 

records at issue in this case. Mr. Mattioli cites Wis. Stat. § 19.35(1)(am)1 as the statute that 

exempts the records from disclosure and states that the Linzmeyer case supports his argument. 

Linzmeyer v. Forcey, 2002 WI 84, 254 Wis. 2d 306, 646 N.W.2d 811.  Mr. Mattioli argues that 

the statute applies because the records were collected in connection with the investigation of Mr. 

Acevedo’s death and those circumstances have lead to court proceedings. In their reply brief, the 

Acevedos argue that this statutory exemption does not apply because an image of Mr. Acevedo is 

not reasonably considered “personally identifiable information” under the natural construction of 

the statute. The Acevedos argue that the Linzmeyer case does not apply here because the Court is 
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in the midst of criminal proceedings and is not under investigation or contemplation of 

prosecution. 

Wis. Stat. § 19.35(1)(am)1 provides: 

 

In addition to any right under par. (a), any requester who is an individual or person 

authorized by the individual has a right to inspect any personally identifiable information 

pertaining to the individual in a record containing personally identifiable information that 

is maintained by an authority and to make or receive a copy of any such information. The 

right to inspect or copy information in a record under this paragraph does not apply to 

any of the following: 

1. Any record containing personally identifiable information that is collected or 

maintained in connection with a complaint, investigation or other 

circumstances that may lead to an enforcement action, administrative 

proceeding, arbitration proceeding or court proceeding, or any such record 

that is collected or maintained in connection with such an action or 

proceeding. 

 

Wis. Stat. § 19.35(1)(am)1. 

In Linzmeyer, a police report was made regarding the investigation of a teacher over 

allegations that he had made inappropriate statements and engaged in inappropriate conduct with 

some of his female students. 2002 WI 84 at ¶ 4. The teacher was neither arrested nor prosecuted 

based on any information contained in the report. Id. at ¶ 5. The parents of two students that were 

part of the investigation and the local newspaper requested release of the report under Open 

Records Law. Id. at ¶ 6. The Court determined that the statutory exemption of Wis. Stat. § 

19.35(1)(am) did not apply because the investigation was closed and there was no chance the 

report would lead to an enforcement action. Id. at ¶ 17. The Court stated: “The exception under 

subparagraph (am)1 would most likely apply to a police investigation that was still on-going, an 

investigation where the government was still contemplating prosecution, or an investigation that 

overlapped with other on-going cases.” Id. at ¶ 18.  

In this case, the statutory exception would not apply because Mr. Mattioli’s case is in the 

midst of criminal proceedings rather than an investigation where the government is still 

contemplating prosecution. The Court acknowledges that there is substantial gray area in this 

case, in contrast to Linzmeyer, because there is not an ongoing police investigation, but rather the 

case is in the middle of prosecution. However, when applying the guiding language of 

Linzmeyer, the statutory exception would not apply in this case. For this reason, the statutory 

exception would not prevent the release of the records in this case. 
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II. Public Policy Exception 

Mr. Mattioli also argues that public policy considerations favor non-disclosure of the 

records. Mr. Mattioli argues that the release of the records, particularly the camera footage, 

would deprive him of a fair trial. Mr. Mattioli argues that the requestors have demonstrated a 

propensity to publicize the investigative materials pertaining to the incident at hand. He argues 

that pre-trial publicity has already been an issue and the release of the records would further 

interfere with court proceedings. 

The Acevedos argue that Wis. Stat. § 165.87(3)(b) provides that body-cam footage is 

subject to open records law. The Acevedos also argue that the public will not be prejudiced 

because the information in the records sought is already public knowledge and the video simply 

depicts a visual of the accounts already known. The Acevedos further argue that because Mr. 

Mattioli resigned from the Police Department, any protections that he may have received as part 

of employee misconduct also ended. They also argue that because the investigation has 

concluded, the public interest in the release of the records outweighs any privacy interests. The 

Acevedos argue that Mr. Mattioli has a lower expectation of privacy as a police officer and 

former public servant and the release of the body cam footage does not inhibit his defense to the 

pending criminal charges. While admitting that the high-profile nature of this matter may warrant 

a more extensive and rigorous voir dire, they argue that Mr. Mattioli has failed to provide a 

specific basis as to how the release of records would impair the court from assembling an 

impartial jury pool. Additionally, the Acevedos argue that how they intend to use the information 

in the public record is not governed by state law and is protected under first amendment 

protections. 

If neither the statutory or common law exception applies, the custodian conducts the 

public policy balancing test. Democratic Party, 2016 WI 100 at ¶ 11. The test “requires a 

consideration of all relevant factors to determine whether the public interest in nondisclosure 

outweighs the public interest in favor of disclosure.” Id. Specifically, the custodian must consider 

“whether disclosure would cause public harm to the degree that the presumption of openness is 

overcome.” Id.  

Wis. Stat. § 165.87 (3)(b) provides generally that body cam footage is subject to public 

records release. The statute states: “Data from a body camera used on a law enforcement officer 

Case 2020CV007144 Document 34 Filed 05-04-2021 Page 5 of 8



6 

 

are subject to the right of inspection and copying under s. 19.35 (1), except as provided in par. 

(c).” Wis. Stat. § 165.87 (3)(b). 

In Linzmeyer, the Wisconsin Supreme Court held that there was no public policy in that 

case which would overcome the presumption of openness. Linzmeyer, 2002 WI 84 at ¶ 42. The 

Court in Linzmeyer stated that the public interest in protecting the reputation and privacy of 

citizens could be a factor that favored non-release of the report. Id. at ¶ 31. However, the Court 

clarified that “the public interest in protecting individuals’ privacy and reputation arises from the 

public effects of the failure to honor the individual’s privacy interests, and not the individual’s 

concern about embarrassment.” Id. The Court, therefore, concluded that any negative effect from 

the release of the report would be on Linzmeyer as the individual, rather than on the public 

interest. Id. at ¶ 36. The Court also stated, however, that “there is a strong public interest in 

investigating and prosecuting criminal activity, and when the release of a police record would 

interfere with an on-going prosecution or investigation, the general presumption of openness will 

likely be overcome.” Id. at ¶ 30. The Linzmeyer Court also cited the Freedom of Information Act, 

which exempts law enforcement records from public exposure “when the production of such law 

enforcement records or information . . . could reasonably be expected to interfere with 

enforcement proceedings. . .[and] would deprive a person of a right to a fair trial or an impartial 

adjudication . . .” Id. at ¶ 32. 

In this case, the Court needs to consider several factors to determine whether the release 

of the requested video footage is appropriate. First, Mr. Mattioli’s case is in the middle of 

criminal proceedings and he argues that the release of the records will interfere with his right to a 

fair trial. According to Linzmeyer, the general presumption is likely overcome when the release 

of the police record would interfere with an on-going prosecution. However, there are factors 

that the Court needs to consider that would favor release. At the time of the incident, Mr. 

Mattioli was a police officer. Police officers must necessarily expect close public scrutiny. 

Hempel v. City of Baraboo, 2003 WI App 254, ¶ 18, 268 Wis. 2d 534, 674 N.W.2d 38. Even 

though Mr. Mattioli was off duty, the Acevedos raised a point at the hearing for this matter 

regarding whether Mr. Mattioli was holding himself out as a police officer based on the 9-1-1 

call which has already been released. The Court further needs to consider the public’s legitimate 

interest in policing. There is a strong public interest in scrutinizing the actions of public 

employees, such as police officers.  
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The Acevedos cite Local 2489, AFSCME, AFL-CIO v. Rock County, 2004 WI App 210, 

277 Wis. 2d 208, 689 N.W.2d 644 throughout their materials. In that case, the Rock County 

Sheriff notified thirteen of its employees that they would be disciplined as a result of viewing 

inappropriate images on their Department computers. Id. at ¶ 5. A newspaper filed a public 

records request for the reports generated by the investigations against the employees and the 

employees filed an action to prevent the release of the records. Id. at ¶ 5, 6. The Court concluded 

that the public interest in protecting the privacy and reputation of public employees was not 

compelling to override the strong public interest in obtaining information regarding their 

activities while on duty. Id. at ¶ 27.  The Court also rejected “any notion that the reports of the 

sheriff's investigations of employee misconduct must remain secret during grievance arbitration 

in order to ensure that the employees are fairly treated by other participants in the grievance 

arbitration process.” Id. at ¶ 30. The Court stated: 

If that proposition were true, then all criminal complaints should be sealed and pretrial 

proceedings conducted outside of public view because the public also takes a dim view of 

criminal conduct. The fact that the public is often repulsed by the details of conduct 

described in criminal complaints does not inhibit defense attorneys from zealously 

defending their clients, judges from assembling impartial juries or prosecutors from 

negotiating “fair” plea bargains in appropriate cases.  

 

Id. 

 The public interest in the release of policing records outweighs most privacy concerns. 

However, the Court is concerned that the publication of Mr. Mattioli’s image in the camera 

footage, and the accompanying audio of any statements he made, would reasonably be expected 

to interfere with his right to a fair trial or an impartial adjudication. 

 Here, the requested records, including the body camera and dashboard camera footage, 

can be released in a manner so that disclosure would not interfere with Mr. Mattioli’s criminal 

trial. The Court is primarily concerned with the potential damaging effect publication of Mr. 

Mattioli’s image and statements would have on his ability to get a fair trial if the records were 

released. Accordingly, while the videos should be released, Mr. Mattioli’s image in the videos 

should be redacted, i.e. blocked or blurred out. Mr. Mattioli has a right under the Fifth 

Amendment not to testify at his trial. The release of the audio of Mr. Mattioli in the requested 

footage may contain statements that could jeopardize his right to an impartial trial. Therefore, 
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any statements made by Mr. Mattioli should also be redacted.1 The Court is not convinced, 

however, with Mr. Mattioli’s concerns over the release of statements made by other police 

officers and witnesses at the scene. When conducting the balancing test, the public’s interest in 

examining the actions of the police outweighs any public harm from the release of these 

statements. If the protections outlined herein are taken in releasing the requested footage, Mr. 

Mattioli will be able to have a fair trial and the public will be able to engage in the appropriate 

close scrutiny of police officers that the law expects. The public interest in favor of 

nondisclosure does not outweigh the public interest in disclosure in the balance of the records. 

For this reason, the presumption of openness is not overcome, other than relating to Mr. 

Mattioli’s image and statements. 

Order 

The Court DENIES Mr. Mattioli’s request for a full injunction to prevent the release of 

the records. However, the Court GRANTS a limited temporary injunction providing that the 

records should only be released with the redactions as outlined above.2 In light of the Court’s 

written decision, the hearing on May 5, 2021 for the oral ruling in this matter is removed from 

the Court’s calendar. 

 

 

 

THIS IS A FINAL ORDER OF THE COURT FOR THE PURPOSES OF APPEAL 

 

 

 

 

 

 

                                                 
1 The actual reasonable cost of such redaction (both of Mr. Mattioli’s image and statements), if any, should be paid 

by the requester before the redacted camera footage is released. The City’s letter regarding the release of the other 

records stated that all personally identifiable information, such as names of witnesses or family members, was 

already redacted so that it would not interfere with the prosecution. 

 
2 Once Mr. Mattioli’s trial and any applicable appeals have concluded, this temporary injunction is automatically 

vacated and the full footage can be released. 
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